BEFORE THE STATE TAX APPEAL BOARD

OF THE STATE OF MONTANA

SI EGFRI ED & | NGRI D )
FUHRMANN, )
) DOCKET NOS.: PT-1997-45, &
Appel | ant s, ) PT-1997- 46
)
-VS- )
)
THE DEPARTMENT OF REVENUE ) FI NDI NGS OF FACT
OF THE STATE OF MONTANA, ) CONCLUSI ONS COF LAWY
) ORDER and OPPORTUN TY
Respondent . ) FOR JUDI Cl AL REVI EW

The above-entitl ed appeals cane on regularly for
hearing on the 18th day of August, 1998, in the Gty of
Kal i spell, Montana, in accordance with an order of the
State Tax Appeal Board of the State of Montana (the Board).

The notice of the hearing was duly given as required by
| aw. The taxpayers, represented by Angela M Vaninetti
attorney, and Siegfried and Ingrid Fuhrman presented
testinony in support of the appeals. The Departnent of
Revenue (DOR), represented by Harvey Paugh, appraiser,
presented testinony in opposition to the appeals.
Testinony was presented, exhibits were received, an
opportunity for post hearing submttal provided, and the

Board then took the appeal s under advisenment; and the Board



having fully considered the testinony, exhibits and all
things and matters presented to it by all parties, finds

and concl udes as foll ows:



FI NDI NGS OF FACT

1. Due, proper and sufficient notice was given
of this matter, the hearings hereon, and of the tine and
pl ace of said hearings. Al parties were afforded
opportunity to present evidence, oral and docunentary.

2. The taxpayers are the owners of the property
which is the subject of these appeals and which is
descri bed as foll ows:

PT-1997- 45

Land and the inprovenents on Unit 6 Tract 3E,

Ri ver Retreat, S17 T29N R21W Fl at head County,

Mont ana. DOR identification nunmber 0980612

PT-1997- 46

Land and the inprovenents on Unit 2 Tract 3D,

Ri ver Retreat, S17 T29N R21W Fl at head County,

Mont ana. DOR identification nunber 0980610

3. The subject properties in both PT-1997-45
and PT-1997-46 for the 1997 tax year, were apprai sed by the
DOR at a value for each of $14,920 for the land and
$105, 280 for the inprovenents.

4. The taxpayers appeal ed to the Flathead County Tax
Appeal Board requesting a reduction in value for each property
to $5,000 for the land and $88,479 for the inprovenents in PT-
1997-45, and $5,000 for the land and $88,682 for the
i nprovenents in PT-1997-46

5. The county board adjusted the value to $110, 000

for both the Iand and inprovenents in PT-1997-45 and $110, 000



for both the land and inprovenents in PT-1997-46. |t was not
explained how the values were separated as to |and and
I nprovenents.

6. The taxpayer then appeal ed that decision to this
Boar d.

7. The DOR did not appeal that decision to this
Boar d.

8. The taxpayer filed a formAB-26 with the DOR on
Septenber 24, 1997 for an informal review of the appraised
val ues. The DOR adjusted the value of each property to
$117,300 as a result of that review

TAXPAYERS' CONTENTI ONS

The subject properties located at 2984 and 2988
Ruf enach Lane are considered condom nium properties by the
t axpayers. The units were originally built as duplexes and
subsequently sold as condom niunms in 1993. The decision to
sell the wunits as condomniunmse was nmade following a
consultation with their |awer, who at that tinme, had di scussed
the properties with the Iocal planning board. It is the
t axpayers position that the local tax appeal board did not
fully consider the recent sales of conparable properties.
There are, they believe, recent sales and advertisenents of
properties currently for sale that are less than the |oca

board val ue now established. (Ex 1) A property identical to the



subject properties and |ocated at 2982 Rufenach Lane was
advertised as a legal notice under a "trustees sale" for
$110, 166.57, less attorneys fees and costs, for a net price of
$101, 792. There were no inquires nmade, and no one attended the
sale and no bids for the property were received. A second sale
for a property at 2984 Rufenach Lane, again a "trustees sale",
of fered for $111, 263.03, |ess attorneys fees and costs, for a
net price of $102,890, also attracted no bids. The taxpayers
argued, since a trustees sale is advertised in the paper and
t hat exposure generated no interest, the only assunption to be
drawn can be that the advertised price was too high

The second point nade by the taxpayer is that in 1992
t he market value of two units together was $112, 000 total. (Ex
2) In 1993 the total value was raised to $145,125 for the two
units. (Ex 2) That val ue was appeal ed and the value returned to
$112,000. After the building was "condom ni um zed" in 1994 and
sold as two separate units, each one was then valued at
$115,230. A picture of the property and a copy of the rea
estate listing describing the units as one conplex with two
units was submtted. (Ex 3) The taxpayer contended that
appraisals of property in the area deened conparable and
subsequently sold are under-apprai sed at about 68% of the sal es
price. The subject property is appraised at nore than 110% of

what the market value actually is.



The Fuhrmans had sold a unit at 2988 Rufenach Lane to
another party who was wunable to continue their purchase
agreenent . The Fuhrmans purchased the property at 2988
Ruf enach Lane back fromthemprior to any forecl osure action.

The Fuhrmans paid $103, 866 when they repurchased the property.
The other party was about to default and they decided to
relinquish the property to the Fuhrmans wi thout a foreclosure
action.

M. Fuhrman testified that the value of one-half an
acre of $14,920 is not realistic when a property of ten acres

adj acent to the subject sold for $65,000, yet it is appraised
at $4,868 per acre. The subject property has no river frontage
and a very limted view He stated that the $103,866 price
that he paid to buy the property at 2988 Rufenach Lane was
established to avoid the forecl osure problens and represented
the amount remaining due from the original purchaser. The
Fuhrmans al so had to pay three years of property taxes that
were due on the property. The Fuhrmans al so agreed to all ow
the original purchaser to remain in the property as a renter
for a period of two years.

M . Fuhrman believes that the problens of val uation
began at the time they changed the nature of this property from
a duplex to condomniuns in 1993. He testified that when the

first sale cane to the assessor's office, that office was



unaware of the fact that it was only one half of the building.

He theorized that when the next sale canme into that office,
t here was confusion about what to do with it, and a mstake in
t he val ue was nmade. He has been attenpting to correct that
m st ake ever since. Wen the units were being sold in 1993 and
1994 they were generally selling for $115,000. The Fuhrnans
did sell one unit that is on the river with a view toward
d acier Park for $122, 000.

The subject properties are now being held as rental
units by the taxpayers. M. Fuhrman testified that the market
for condom niunms in 1993 and 1994 was a good one. He stated
that the market has changed and is flooded with properties for
sale. The taxpayers intend to keep the properties as rentals
until the market turns around, and they may be able to sel
them at that tine.

The subj ect properties share a septic tank and a well
rat her than having separate sewer and water. The potenti al
purchasers were nmade aware of that fact by way of an agreenent
that they were required to sign. That fact was not a problem
when the units were sold, and is not a problemat this time for
the taxpayers. Individual wells and septic systens woul d not
be allowed because there is only one acre of land and the
necessary size requirenments for individual sewer and water

could not be net.



M. Fuhrman arrived at his value for the land by
using a sale price in 1993 of $65,000 for 10.989 acres on Lot
#2 R ver Retreat, and the DOR apprai sed value on that tract of
$4, 860 per acre.(Ex 5) That |land was sold vacant and renmi ns
t hat way.

DOR s CONTENTI ONS

M. Paugh testified how the DCOR apprai sed the subject
properties. He agreed with the taxpayer that there has been a
l ong history between the taxpayer and the DOR in dealing with
t hese properties. He stated that he has worked with M.
Fuhrman fromthe tine the buildings were originally built as
dupl ex units. The DOR apprai sed values were initially arrived
at using the cost approach to val ue.

When the properties were sold by the Fuhrmans, the
DOR was al so beginning a new appraisal cycle in 1993. \V/ g
Paugh believes that this fact of reappraisal plus the change in
the status fromduplex to condom niumunits caused confusion
for the taxpayers and for the buyers of the wunits. The
appr ai sed val ues were adjusted by the DOR to figures closer to
the values the properties were selling for at the tinme because
of a lack of good conparable sales. M. Paugh stated that the
eventual sales as condom niunms proved that the DOR was
previ ously underval uing the properties.

The DOR presented the property record cards for the



subj ect properties.(Ex A) Page one of that exhibit indicates
that the current val ue has been determ ned by the DOR fromthe
mar ket approach to value, although M. Paugh testified that
currently that is not relevant. He stated that the current
appraised value is that determned by the |ocal tax appea
board and that has not been appeal ed by the DOR  Page three of
exhibit Ais alisting of the sales of the units within this
devel opnent as recorded with the DOR. M. Paugh believes these
are the best reflection of value for the subject properties.
The land value has been determined by the DOR
appl ying $.50 per square foot. The DOR post-hearing subm ssion
states that the parcel sizes of the subject properties are
| arger than is typical for other condom nium properties in the
area. Because of the fact that the typical size is considered
to be 2,000 square feet and the subject properties each have
29,000 square feet, they were not val ued by using the Conputer
Assisted Land Pricing (CALP) table. The DOR did use the | and
pricing for neighborhood 170 described as the valuation for
single famly residence units in the surrounding area of the
subjects. There were eleven sales of land in the area prior to
1996 that were analyzed by the DOR. The DOR determ ned that
the first acre is valued at $21, 379 and each additional acre is
val ued at $3,224. 1In addition to the above fornula the DOR

reviewed the sales of the nine R ver Retreat Condom niuns from



the i nmprovenent's repl acenent cost |ess depreciation value plus
$.50 per square foot for the land and determined that to
represent the fair market value for the subject properties.

BOARD S DI SCUSSI ON

The valuation date for the subject properties is
January 1, 1997 based on the appraisal cycle base year date of
January 1, 1996. The sales used by the DOR occurred prior to
the required tinme to be considered by the themfor the current
apprai sed val ues. The sales, or repurchase transactions
presented by the taxpayers, occurred beyond the January 1, 1996
date and were not considered in the sales history files by the
DOR The fact that there is duress on the part of the seller
in those transactions calls into question the arm s-length
nature of the sales as well.

The docunentation of the DOR in this matter is
confusing since the property record card indicates that the
subj ect property was appraised using the market approach to
val ue. The supportive docunentation is also that of a market
approach with sales of units in the sanme devel opnent presented
to verify the sales of conparable property. Al of the
testi nony however indicates that, in fact, the cost approach to
val ue was used in the final determ nation of val ue.

There are two separate housing units on each parcel

of land. The DOR chose to value the land fromsales of land in

10



a single famly residence neighborhood. It would not be
atypical for a condom nium to have shared sewer and water
services, but it is not typical to have that situation exist on

single famly residence parcels. The conparability of |and
used for single famly residences to that used for condom ni um
devel opnment is very hard to make for nunerous reasons. The
Board recogni zes the problemfaced by the DOR in this instance
since the lots are so much larger than that normally found in
condom ni um use.

The sales figures for those units sold are a matter
of fact. The decision of the |ocal tax appeal board represents
a fair determnation of value for these properties in |light of
t hose sales, as well as those sal es of questionable arns-|ength
nature that occurred beyond January 1, 1996. The taxpayer
stated in exhibit 5 that "One Acre | and containing two Condo's
was purchased for $5,000.00 in 1987..... " The taxpayer
requested value for 1997 anmounts to approximately $10, 000 if
one considers both parcels under appeal. |If the |and has not
changed in value for the reasons of the devel opnent itself, or
the market trend over the nine years since that purchase, then
the value of the inprovenents based on cost nust be
under est i mat ed.

It is the opinion of this Board that the taxpayer has

failed to present sufficient evidence to neet the burden of
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proving that the decision of the |ocal tax appeal board is in

error, and these appeals are hereby deni ed and t he deci sions of

the Fl athead County Tax Appeal Board are affirned.
CONCLUSI ONS OF LAW

1. 15-8-111. Assessnent - narket val ue standard -
exceptions. (1) Al taxable property nust be assessed at 100%
of its market val ue except as ot herw se provided.

(2) (a)Market value is the value at which property
woul d change hands between a willing buyer and a wlling
seller, neither being under any conpulsion to buy or to sell
and bot h havi ng reasonabl e knowl edge of relevant facts.

(b) I'f the departnment uses construction cost
as one approximtion of market value, the departnent shal
fully consider reduction in value caused by depreciation,
whet her through physical depreciation, functional obsol escence,
or econom c obsol escence. (enphasis supplied)
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ORDER

| T IS THEREFORE ORDERED by the State Tax Appeal Board
of the State of Montana that the subject properties each shall
be entered on the tax rolls of Flathead County by the assessor
of that county at the 1997 tax year value of $110,000 for the
| and and i nprovenents as determ ned by the Fl at head County Tax
Appeal Board.

Dated this 4th of Decenber, 1998.

BY ORDER OF THE
STATE TAX APPEAL BQOARD

PATRI CK E. McKELVEY, Chair man
( SEAL)

GREGORY A. THORNQUI ST, Menber

LI NDA L. VAUGHEY, Menber

NOTICE: You are entitled to judicial review of this Oder in
accordance with Section 15-2-303(2), MCA. Judicial review may
be obtained by filing a petition in district court wthin 60

days following the service of this O der.
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